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COHEN, Judge: This case was heard pursuant to section 7463
of the Internal Revenue Code in effect at the tinme the petition
was filed. Unless otherwi se indicated, all section references
are to the Internal Revenue Code in effect for the year in issue,
and all Rule references are to the Tax Court Rules of Practice

and Procedure. The decision to be entered is not reviewabl e by
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any other court, and this opinion should not be cited as authority.

Respondent determ ned a deficiency of $5,090 in petitioners’
Federal inconme tax for 2004. After concessions by respondent,
the issues for decision are whether petitioners are entitled to
cl ai m dependency exenption deductions for two children of
Vitally V. Andrukov (petitioner) by a prior marriage to Tanya
Andr ukov and whether petitioner is entitled to an earned incone
tax credit (EIC) and child tax credits with respect to those
chi | dren.

Backgr ound

All of the material facts have been stipulated. Petitioners
resided in Kentucky at the tine they filed their petition.

Petitioner was previously married to Tanya Andrukov, wth
whom he has a son and a daughter. 1In 2000 and in 2004, the
Superior Court of WAshington, County of Watcom issued orders in
relation to that marriage and directed that inconme tax exenptions
for the children of petitioner and Tanya Andrukov be allocated to
petitioner and that the “federal incone tax dependency exenption
wai ver” formwas to be executed by petitioner and Tanya Andrukov.
The two children lived with Tanya Andrukov during the entire 2004
tax year. Tanya Andrukov failed to execute the waiver and

cl ai med dependency exenption deductions for the two children, as
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well as the EIC and child tax credits in relation thereto, on her
Federal inconme tax return for 2004.

Petitioners also clained dependency exenpti on deductions for
petitioner’s two children wth Tanya Andrukov, as well as a
dependency exenption deduction for petitioners’ son, and the
related EIC and child tax credits on their Federal incone tax
return for 2004. Because petitioners failed to attach a
Form 8332, Release of Caimto Exenption for Child of Divorced or
Separated Parents, to their return, respondent disallowed their
claims. Respondent has now conceded that petitioners are
entitled to a dependency exenption deduction for their son,
al t hough that anmount was al so disallowed in the notice of
defi ci ency.

Di scussi on

The I nternal Revenue Code all ows as a deduction an exenption
for each dependent of a taxpayer in conputing taxable incone.
Sec. 151(c). A child of a taxpayer is generally a qualified
dependent only if the taxpayer provides over half of the child s
support during the taxable year. Sec. 152(a)(1). However,
section 152(e)(1) limts the dependency exenption where the
child s parents live apart, as foll ows:

SEC. 152(e). Support Test in Case of Child of
Di vorced Parents, Etc.--

(1) Custodial parent gets exenption.— Except
as otherw se provided in this subsection, if--



(A) achild (as defined in section
151(c)(3)) receives over half of his support
during the cal endar year fromhis parents--

(i) who are divorced or legally
separ ated under a decree of divorce or
separ at e mai nt enance,

(1i1) who are separated under a
witten separation agreenent, or

(tit) who live apart at all tines
during the last 6 nonths of the cal endar
year, and

(B) such child is in the custody of one
or both of his parents for nore than one-half
of the cal endar year,

such child shall be treated, for purposes of
subsection (a), as receiving over half of his
support during the cal endar year fromthe parent
having custody for a greater portion of the

cal endar year (hereinafter in this subsection
referred to as the “custodial parent”).

Petitioner is not the custodial parent of his two children
wi th Tanya Andrukov, and they did not live with himduring 2004.
Hs entitlenment to the deduction (and related credits) depends on
the applicability of section 152(e)(2), which provides:

SEC. 152(e). Support Test in Case of Child of
Di vorced Parents, Etc.--

* * * * * * *

(2) Exception where custodial parent rel eases
claimto exenption for the year.— A child of
parents described in paragraph (1) shall be
treated as having received over half of his
support during a cal endar year fromthe
noncust odi al parent if--

(A) the custodial parent signs a witten
declaration (in such manner and formas the
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Secretary may by regul ati ons prescribe) that
such custodial parent will not claimsuch
child as a dependent for any taxable year
begi nning in such cal endar year, and
(B) the noncustodial parent attaches
such witten declaration to the noncust odi al
parent’s return for the taxable year
begi nni ng during such cal endar year.
For purposes of this subsection, the term
“noncust odi al parent” nmeans the parent who is not
t he custodi al parent.
The form prescribed for the waiver described in section 152(e)(2)
is Form 8332, Release of Claimto Exenption for Child of D vorced
or Separated Parents, which formnust be executed by the
custodi al parent and attached to the Federal incone tax return of
t he noncustodi al parent in order for the noncustodial parent to

recei ve the dependency exenption. Mller v. Comm ssioner, 114

T.C. 184, 190-191 (2000), affd. sub nom Lovejoy v. Conm SSioner,

293 F.3d 1208 (10th Cr. 2002).

Petitioners did not attach the required waiver formto their
2004 Federal inconme tax return and apparently could not obtain a
form executed by Tanya Andrukov despite the orders of the
Superior Court in Washington State. At the tinme of trial,
petitioner presented a Form 8332 purportedly executed by Tanya
Andrukov. Wen invited to testify under oath that he recognized
his former wife's signature on the form however, petitioner
testified that he could not be sure that it was her signature.

Because of the doubts as to authenticity of the Form 8332, the
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formwas not admtted, subject to subsequent corroboration by
contact with Tanya Andrukov. When subsequently contacted by
respondent’ s counsel, Tanya Andrukov deni ed that she had executed
the Form 8332 for 2004. W conclude that the Form 8332 is not
authentic. Therefore, we need not decide whether it was so
untinmely as to be invalid.

Because the conditions of section 152(e) have not been net,
petitioners are not entitled to claimpetitioner’s two children
wi th Tanya Andrukov as dependents on their return for 2004.
Because petitioners are not entitled to claimthose two children
as dependents, they do not satisfy the “qualifying child”
requi renents of the child tax credit under section 24 or the
earned inconme credit under section 32 with respect to those two
children. See secs. 24(c)(1), 32(c)(3)(A); Smth v.

Conmi ssioner, T.C. Menp. 2006-163.

Because of respondent’s concession that petitioners my
cl ai mthe dependency exenption deduction and associated credits

with respect to the son of petitioners,

Deci sion will be entered

under Rul e 155.




